Undertaking given under Section 9.5 of the
Environmental Planning and Assessment Act
1979 (NSW) by:

Arash Tavakoli



Undertaking given under Section 9.5 of the Environmental Planning and Assessment Act 1979
(NSW) by Arash Tavakoli

1.2

1.3

1.4

2.1

2.2

Person giving the Undertaking

This undertaking is given to the Planning Secretary of the Department of Planning, Housing
and Infrastructure (‘Planning Secretary’) by Mr Arash Tavakoli, for the purposes of section
9.5 of the Environmental Planning and Assessment Act 1979 (NSW) (‘EP&A Act).

Mr Tavakoli is the Sole Director and Shareholder of Neil Street Co Pty Ltd (ACN 134 507
350) which was previously named Landmark Construction Group Australia Pty Ltd — (ACN
134 507 350) (‘Company’).

Mr Tavakoli’s contact details are:

(a) Address: 4-6 Bayview Hill Road, Rose Bay
(b) Telephone: (02) 9231 8679
(c) Email: Legal@landmarkgr.com

Mr Tavakoli’s wife is the registered proprietor of 4-6 Bayview Hill Road, Rose Bay NSW (Lot
10 and 11 in DP 88161) (‘Residence’). Mr Tavakoli has an equitable interest in the
Residence and considers himself to be its owner.

Background

Background to the Development

Woollahra Municipal Council (‘Council’) alleges that between 11 May 2021 and 8
September 2022 certain works were carried out on land owned by Council, comprising an
unformed area of Bayview Hill Road, Rose Bay, bounded by:

(a) The southern boundary of 8 Bayview Hill Road, Rose Bay;

(b) The mean low water mark of Port Jackson;

(c) The northern boundary of the Residence; and

(d) The western edge of the public lookout adjacent to the Residence.
(‘Land’)

The following works have been carried out on the Land:

(a) Wall 1 — Construction of a retaining wall adjacent to the southern boundary of the
Land to the rear of the dwelling and landscaped area of the Residence:

(i) measuring approximately between 4600mm and 1600mm in height,
descending down the slope of the Land from east to west and then
turning 90 degrees to the north to traverse the Land from south to north
at an approximate height of 1650mm; and

(ii) constructed of 300mm sandstone blocks with a sediment medium

behind.
(b) Walls 2 and 3 — Construction of a retaining wall/sea wall which returned east to

west between the north western edge of Wall 1 and Port Jackson:

(i) measuring approximately 1600mm to 1500mm high; and

(ii) constructed with irregular shaped sandstone pieces with a sediment
medium behind. (‘Wall 2°)

and

(iii) Construction of a sea wall running north to south from the western return
of Wall 2, adjacent to the mean high watermark of Port Jackson:

(iv) measuring approximately between 2900mm and 3400mm above the

natural rock shelf of Port Jackson; and
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(v) constructed with irregular shaped sandstone pieces with a sediment
medium behind. (‘Wall 3’)

(c) Work 1 - Construction of two storm water pits located adjacent to the top of Wall 1
in the area where Wall 1 travels from south to north.

(d) Work 2 - Construction of two storm water pipes travelling from the pits located
adjacent to the top of Wall 1 (i.e. Work 1) through to Wall 3.
(e) Earthworks — Carrying out of “earthworks” in the area encompassed by Wall 2 to

the north, Wall 3 to the west, the northern boundary of the Residence, and Wall 1
to the east, by filling the Land to raise the level of the Land by approximately
3000mm-3500mm above Port Jackson, and generally at the same level as the
rear landscaped area of the Residence.

(collectively, ‘the Works’)

The Works were carried out on the Land by the Company. Mr Tavakoli aided, abetted,
counselled and procured the Company to carry out the Works (as set out at [2.5] below),
and, without Council consent, is presently occupying the Land.

The Alleged Contraventions

The Council alleges that Mr Tavakoli aided, abetted, counselled, or procured the Company
to commit an offence against the EP&A Act, being the carrying out of the Works listed above
on the Land, without obtaining development consent under an environmental planning
instrument (‘Alleged Conduct’).

The Alleged Conduct on the part of Mr Tavakoli contravened the EP&A Act, as:

(a) Section 4.2(1)(a) states that if an environmental planning instrument provides that
specified development may not be carried out except with development consent, a
person must not carry out development on land to which the provision applies
unless such a consent has been obtained and is in force;

(b) The Works were carried out without development consent contrary to the
provisions under section 4.2(1)(a) of the EP&A Act, and Mr Tavakoli was aware of
the need for consent for the Works; and

(c) The aiding, abetting, counselling or procuring of the Works, which Mr Tavakoli
intentionally did, gives rise to an offence pursuant to section 9.50(3A)(a) of the
EP&A Act.

(‘Alleged Contraventions’)

Mr Tavakoli acknowledges that undertaking development without first obtaining consent
constitutes a contravention of section 4.2 or section 9.50 of the EP&A Act, or both.

Mr Tavakoli offered this Undertaking to Council.

Response to the Alleged Contraventions

Mr Tavakoli acknowledges the community impacts which arise from breaches of the EP&A
Act, including harm to the regulatory scheme which establishes an orderly method for the
obtaining of planning approvals prior to carrying out development.

Mr Tavakoli acknowledges that development carried out without consent does not undergo
prior impacts assessment which would allow for avoidance or mitigation of those impacts.

Mr Tavakoli undertakes not to commit like conduct on the Land in the future.
Commencement of this Undertaking

This Undertaking comes into effect when:

(a) This Undertaking is signed by Council; and
(b) This Undertaking is signed by Mr Tavakoli; and
(c) This Undertaking so executed is signed by the Secretary or his/her delegate.

(‘Commencement Date’)



4. Undertaking

4.1 Mr Tavakoli undertakes for the purposes of section 9.5 of the EP&A Act that he will:
Works
(a) Carry out the works shown in the Concept Drawings annexed to this Undertaking

and marked with the letter ‘A’ (‘Concept Drawings’), to ameliorate the
environmental and community impacts (‘Remediation Works’). The Remediation
Works broadly include the works described below:

(i) Removing Wall 2 and 3;

(ii) Removing of the fill behind Wall 2 and 3;

(iii) Installing a rock revetment seaward of Wall 1;

(iv) Extending the existing sea wall located on the Residence to join Wall 1;
(v) Including an additional small retaining wall at the upper end of Wall 1;
(vi) Revegetating the area uphill and retained by Wall 1;

(vii) Revegetating and landscaping around the Works 2;

(viii) Removing the chain link fence and construction of a man proof fence

generally along the alignment of Wall 1 adjacent to the Residence.

(b) The Remediation Works are to be constructed in a good and workmanlike manner,
so that the Remediation Works are structurally sound, fit for purpose, and suitable
for their intended use.

(c) At the request of Mr Tavakoli, the Council will accept a design refinement to the
Concept Drawings, if, in the opinion of the Council, that design refinement is
required by:

(i) any development consent made and approved under the EP&A Act or
any other development consent or approval granted that relates to the
Remediation Works;

(ii) any modification to the development consent made and approved under
section 4.55 of the EP&A Act or any other development consent or
approval granted that relates to the Remediation Works; and

(iii) conditions that were not reasonably capable of identification prior to the
date of this Undertaking;
(d) If Council accepts a design refinement to the Concept Drawings under cl 4.1(c) of

this Undertaking:

(i) the Remediation Works are to be carried out in accordance with the
Concept Drawings, as amended in accordance with cl 4.1(c);

(ii) the certification process following the carrying out of the Remediation
Works will assess the completion of the Remediation Works in
accordance with the Concept Drawings, as amended in accordance with
cl 4.1(c).

Security Bond for Remediation Works

(e) Within 7 days of the signing of the Undertaking by the Secretary or his/her
delegate in accordance with cl 3.1, a security bond for the Remediation Works is
to be paid by Mr Tavakoli to the Council in the amount of $491,000.

(f) If Council accepts a design refinement to the Concept Drawings in accordance
with cl 4.1(c), and the cost of that design refinement is quantified by a quantity
surveyor or estimator, an additional security bond to value of those further works
shall be paid by Mr Tavakoli to Council within two weeks of any such quantity
surveyor’s or estimator’s report being served on him.



(i)

(n)

(0)

All security bonds will be deposited into the following nominated account):

Bank Name: Commonwealth Bank of Australia
Account Name: Woollahra Municipal Council
BSB: 062 156

Account: 2800 9834

Amount: $491,000

Following the carrying out of the Remediation Works, Council will provide Mr
Tavakoli with three alternative third-party independent engineers and the parties
will agree to appoint one of the third-party independent engineers for the purposes
of inspecting and certifying the completion of the Remediation Works in
accordance with the Concept Drawings (“Completion Certificate”).

Upon receipt of the Completion Certificate, and satisfactory review by Council’s
officers, the Council will release the security bond paid for the purposes of the
Remediation Works within 7 days.

If the Council acting reasonably forms the view that the Completion Certificate is
unsatisfactory, it will advise Mr Tavakoli and the third party engineer within 7 days
of receipt of the Completion Certificate. The Council’s notification will identify the
defects, errors or omissions in the Completion Certificate which, in the opinion of
Council acting reasonably, prevent completion.

If, having considered the advice of the third party engineer, Council acting
reasonably maintains the view that further works are required to correct the
defects, errors or omissions identified in Council’s notification referred to in cl
4.1(j), Mr Tavakoli will carry out the further works so advised in accordance with
this clause within 6 months from the date of Council’s further notification under this
clause.

Approvals and Development Consent

Prior to carrying out the Remediation Works, it is Mr Tavakoli’s sole responsibility
to obtain all necessary development consent and approvals (including any
applications under s138 of the Roads Act 1993 (NSW)) to carry out the
Remediation Works, as well as development consent for any and all development
in relation to the northern and western boundary walls required to be carried out at
the Residence.

Mr Tavakoli must lodge all applications for Development Consent with Council
within three months of the Commencement Date, and obtain all necessary
development consents and approvals within 12 months, of the Commencement
Date, unless a different timeframe is agreed between the parties.

If Mr Tavakoli fails to obtain all necessary development consents and approvals,
and/or fails to carry out and complete the works within 24 months (unless a
different timeframe is agreed between the parties) of the Commencement Date,
the security bond and the contribution to maintenance of remediation works (see cl
4.1(e) above and cl 4.1(q) below) will be forfeited to Council.

There will be no ongoing or post completion obligations on Mr Tavakoli in respect
of the maintenance for the Remediation Works, subject to cl 4.1(k).

For the avoidance of doubt, cl 4.1(n) applies if Council has determined not to
accept a design refinement under cl 4.1(c) above.

Contribution to Maintenance of Remediation Works

A contribution in the amount of $375,000, is to be paid to Council to be used by
Council for the purposes of the ongoing Maintenance of Remediation Works. The
contribution will be deposited into the following nominated account:

Bank Name: Commonwealth Bank of Australia



Account Name: Woollahra Municipal Council
BSB: 062 156
Account: 2800 9834

100% of the contribution of $375,000 will be paid to Council by Mr Tavakoli within
7 days of the signing of this Undertaking by the Secretary or his/her delegate.

Contribution to Costs Incurred

A contribution is to be paid to Council to cover (Contribution):

Costs Figure

1. Costs associated with $11,025
investigating and monitoring the
Alleged Contraventions and
entering into this Undertaking.

2. Legal costs associated with $369,000
prosecuting Mr Tavakoli and
the Company up to the date of
signing of this Undertaking.

3. Predicted legal costs $100,000
associated with prosecuting the
Company from the date this
Undertaking is signed to the
completion of sentence
proceedings against it.

4. Predicted fines imposed $150,000
against the Company.

5. Costs of the remediation plan $52,000
Total | $682,025

The Contribution of $682,025 will be deposited into the following nominated
account:

Bank Name: Commonwealth Bank of Australia
Account Name: Woollahra Municipal Council
BSB :062 156

Account :2800 9834

100% of the Contribution will be paid to Council by Mr Tavakoli within 7 days of the
signing of this Undertaking by the Secretary or his/her delegate.

Upon payment by the Company of any and all fines ordered by the Land and
Environment Court in Proceedings Nos. 2023/451457; 2023/451458;
2023/451459; 2023/451460; 2023/451461, and of costs ordered by the Court to be
paid by the Company in those proceedings, Council will refund the Contribution
amounts referred to at points 3 and 4 in the table above to Mr Tavakoli. If these
amounts are not paid by the Company by the respective dates by which they fall
due as ordered by the Court, the amounts comprising Contribution points 3 and 4
in the table above will be forfeited to Council.

Within 30 days after tnoeugrgmmencement Date Mr Tavakoli will pay the
Department of PlanningAangd Infrastructure the sum of $1,000 for legal costs
associated with accepting this Undertaking.

(Departmental Costs)



4.2

5.2

(x)

The Departmental Costs will be deposited into the following account:

Bank: Westpac
Account Name:  DPIE Operating CC No 2
BSB: 032-001

Account Number: 114428

Mr Tavakoli will implement the following to satisfy the Council that the undertakings have
been complied with:

(@)

(b)

(d)

Email Rosemary Bullmore at Rosemary.Bullmore@woollahra.nsw.gov.au, a copy
of the bank statement or transaction receipt that confirms the payment of the
security bond for Remediation Works described in cl 4.1(e) above, within 7 days of
making that payment;

Email Rosemary Bullmore at Rosemary.Bullmore@woollahra.nsw.gov.au, a copy
of the bank statement or transaction receipt that confirms the payment of the
contribution for maintenance of the Remediation Works described in cl 4.1(q)
above, within 7 days of making that payment; and

Email Rosemary Bullmore at Rosemary.Bullmore@woollahra.nsw.gov.au, a copy
of the bank statement or transaction receipt that confirms the payment of the
contribution for costs incurred described in cl 4.1(s) above, within 7 days of making
that payment.

Email to the Director - Compliance of the Department of Planning, Housing and
Infrastructure at compliance@planning.nsw.qov.au enclosing a copy of the bank
statement or transaction receipt which confirms that the payment described in
paragraphs 4.1 (w) & (x) has been made, within 7 days of making that payment.

Acknowledgements

The Council acknowledges:

(a)

(b)

Once this Undertaking has been signed by the Planning Secretary or his/her
delegate and the Company has entered pleas of guilty to the charges in Land and
Environment Court Proceedings Nos 2023/451457-451461, and Mr Tavakoli has
paid the Security Bond, the Maintenance of Remediation Works amount and the
Contribution amount, it will withdraw Land and Environment Court Proceedings
Nos. 2023/451429; 2023/451430; 2023/451431; 2023/451432; 2023/451433
(‘Proceedings’) against Mr Tavakoli;

The withdrawal of the Proceedings will be with no order as to costs.

Mr Tavakoli acknowledges:

(a)

(b)

Upon the signing of this Undertaking by the Planning Secretary or his/her
delegate, Mr Tavakoli, as director of the Company, will provide instructions for the
Company to enter guilty pleas to the charges against it in Land and Environment
Court Proceedings Nos 2023/451457- 451461.

The Department of Planning, Housing and Infrastructure (NSW Planning) may
make this Undertaking publicly available including by publishing it on the NSW
Planning’s public register of section 9.5 undertakings on its website, and may refer
to it in media or publications;

This Undertaking will be tendered by the Prosecutor the proceedings against the
Company;

This Undertaking in no way derogates from the rights and remedies available to
any other person arising from the Alleged Contraventions; and
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(e) The NSW Planning may include details of any compliance audits it undertakes of
this Undertaking, including records provided under cl 4.1 of this Undertaking, with
this Undertaking in the public register.

A Statement of Capacity to Comply with the Terms of the Undertaking

6.1 Mr Tavakoli certifies that he has the financial ability to comply with the terms of this
Undertaking.

Executed as an Enforceable Undertaking under Section 9.5 of the Environmental Planning and
Assessment Act 1979 (NSW)

Signed: \ 3‘ N

Name: Arash Tavakoli

Date: 13/03/2025

The Council has negotiated the Undertaking with Mr Tavakoli in relation to the Council’s
functions under the EP&A Act and recommends that the Secretary accept the Undertaking

Signed:

Name: Craig SwiﬂWcNair
Position General Ma;lager
Date: 14 February 2025

delegate of the
Accepted by the'Planning Secretary of the Department of Planning, Housing and
Infrastructure pursuant to Section 9.5 of the Environmental Planning and Assessment Act

1979 (NSW)
Signed:
Name: David Gainsford
Position Deputy Secretary
Date: Development Assessment and Sustainability
21/03/2025
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